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the method for assuring compliance
with §440.345 of this subpart related to
full access to EPSDT services, and the
method for complying with the provi-
sions of section 5006(e) of the American
Recovery and Reinvestment Act of
2009.

EFFECTIVE DATE NOTE: At 78 FR 42306, July
15, 2013, §440.3056 was amended by revising
paragraphs (a) and (b) and removing para-
graph (d), effective Jan. 1, 2014. For the con-
venience of the user, the revised text is set
forth as follows:

§440.305 Scope.

(a) General. This subpart sets out require-
ments for States that elect to provide med-
ical assistance to certain Medicaid eligible
individuals within one or more groups of in-
dividuals specified by the State, through en-
rollment of the individuals in coverage, iden-
tified as ‘‘benchmark’ or ‘‘benchmark-equiv-
alent.” Groups must be identified by charac-
teristics of individuals rather than the
amount or level of FMAP.

(b) Limitations. A State may only apply the
option in paragraph (a) of this section for an
individual whose eligibility is based on an
eligibility category under section 1905(a) of
the Act that could have been covered under
the State’s plan on or before February 8,
2006, except that individuals who are eligible
under section 1902(a)(10)(A)(i)(VIII) of the
Act must enroll in an Alternative Benefit
Plan to receive medical assistance.

* * * * *

§440.310 Applicability.

(a) Enrollment. The State may require
“full benefit eligible” individuals not
excluded in §440.315 to enroll in bench-
mark or benchmark-equivalent cov-
erage.

(b) Full benefit eligible. An individual
is a full benefit eligible if determined
by the State to be eligible to receive
the standard full Medicaid benefit
package under the approved State plan
if not for the application of the option
available under this subpart.

§440.315 Exempt individuals.

Individuals within one (or more) of
the following categories are exempt
from mandatory enrollment in bench-
mark or benchmark-equivalent cov-
erage.

(a) The individual is a pregnant
woman who is required to be covered

§440.315

under the State plan under section
1902(a)(10)(A)(i) of the Act.

(b) The individual qualifies for med-
ical assistance under the State plan on
the basis of being blind or disabled (or
being treated as being blind or dis-
abled) without regard to whether the
individual is eligible for Supplemental
Security Income benefits under title
XVI on the basis of being blind or dis-
abled and including an individual who
is eligible for medical assistance on the
basis of section 1902(e)(3) of the Act.

(c) The individual is entitled to bene-
fits under any part of Medicare.

(d) The individual is terminally ill
and is receiving benefits for hospice
care under title XIX.

(e) The individual is an inpatient in a
hospital, nursing facility, intermediate
care facility for individuals with intel-
lectual disabilities, or other medical
institution, and is required, as a condi-
tion of receiving services in that insti-
tution under the State plan, to spend
for costs of medical care all but a mini-
mal amount of the individual’s income
required for personal needs.

(f) The individual is medically frail
or otherwise an individual with special
medical needs. For these purposes, the
State’s definition of individuals who
are medically frail or otherwise have
special medical needs must at least in-
clude those individuals described in
§438.50(d)(3) of this chapter, children
with serious emotional disturbances,
individuals with disabling mental dis-
orders, individuals with serious and
complex medical conditions, and indi-
viduals with physical and/or mental
disabilities that significantly impair
their ability to perform one or more
activities of daily living.

(g) The individual qualifies based on
medical condition for medical assist-
ance for long-term care services de-
scribed in section 1917(c)(1)(C) of the
Act.

(h) The individual is an individual
with respect to whom child welfare
services are made available under part
B of title IV to children in foster care
and individuals with respect to whom
adoption or foster care assistance is
made available under part E of title IV,
without regard to age.
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§440.320

(i) The individual is a parent or care-
taker relative whom the State is re-
quired to cover under section 1931 of
the Act.

(j) The individual is a woman who is
receiving medical assistance by virtue
of the application of sections
1902(a)(10)(ii)(XVIII) and 1902(aa) of the
Act.

(k) The individual qualifies for med-
ical assistance on the basis of section
1902(a)(10)(A)(ii)(XII) of the Act.

(1) The individual is only covered by
Medicaid for care and services nec-
essary for the treatment of an emer-
gency medical condition in accordance
with section 1903(v) of the Act.

(m) The individual is determined eli-
gible as medically needy or eligible be-
cause of a reduction of countable in-
come based on costs incurred for med-
ical or other remedial care under sec-
tion 1902(f) of the Act or otherwise
based on incurred medical costs.

EFFECTIVE DATE NOTE: At 78 FR 42306, July
15, 2013, §440.315 was amended by revising the
introductory text and paragraphs (f) and (h),
effective Jan. 1 2014. For the convenience of
the user, the revised text is set forth as fol-
lows:

§440.315 Exempt individuals.

Individuals within one (or more) of the fol-
lowing categories are exempt from manda-
tory enrollment in an Alternative Benefit
Plan, unless the individuals are eligible
under section 1902(a)(10)(A)(i)(VIII) of the
Act. Individuals in that eligibility group who
meet the conditions for exemption must be
given the option of an Alternative Benefit
Plan that includes all benefits available
under the approved State plan.

* * * * *

(f) The individual is medically frail or oth-
erwise an individual with special medical
needs. For these purposes, the State’s defini-
tion of individuals who are medically frail or
otherwise have special medical needs must
at least include those individuals described
in §438.50(d)(3) of this chapter, individuals
with disabling mental disorders (including
children with serious emotional disturbances
and adults with serious mental illness), indi-
viduals with chronic substance use disorders,
individuals with serious and complex med-
ical conditions, individuals with a physical,
intellectual or developmental disability that
significantly impairs their ability to perform
1 or more activities of daily living, or indi-
viduals with a disability determination
based on Social Security criteria or in States

42 CFR Ch. IV (10-1-13 Edition)

that apply more restrictive criteria than the
Supplemental Security Income program, the
State plan criteria.

* * * * *

(h) The individual is eligible and enrolled
for Medicaid under §435.145 of this chapter
based on current eligibility for assistance
under title IV-E of the Act or under §435.150
of this chapter based on current status as a
former foster care child.

* * * * *

§440.320 State plan requirements: Op-
tional enrollment for exempt indi-
viduals.

(a) General rule. A State plan that of-
fers exempt individuals as defined in
§440.315 the option to enroll in bench-
mark or benchmark-equivalent cov-
erage must identify in its State plan
the exempt groups for which this cov-
erage is available, and must comply
with the following provisions:

(1) In any case in which the State of-
fers an exempt individual the option to
obtain coverage in a benchmark or
benchmark-equivalent benefit package,
the State must effectively inform the
individual prior to enrollment that the
enrollment is voluntary and that the
individual may disenroll from the
benchmark or benchmark-equivalent
coverage at any time and regain imme-
diate access to standard full Medicaid
coverage under the State plan.

(2) Prior to any enrollment in bench-
mark or benchmark-equivalent cov-
erage, the State must inform the ex-
empt individual of the benefits avail-
able under the benchmark or bench-
mark-equivalent benefit package and
the costs under such a package and
provide a comparison of how they differ
from the benefits and costs available
under the standard full Medicaid pro-
gram. The State must also inform ex-
empt individuals that they may
disenroll at any time and provide them
with information about the process for
disenrolling.

(3) The State must document in the
exempt individual’s eligibility file that
the individual was informed in accord-
ance with this section prior to enroll-
ment, was given ample time to arrive
at an informed choice, and voluntarily
and affirmatively chose to enroll in the
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